PATRICK H. BOONE
ATTORNEY AND COUNSELOR AT LAW
NEW SOUTH FEDERAL SAVINGS BUILDING, SUITE 705

215 RICHARD ARRINGTON, JR. BOULEVARD NORTH
BIRMINGHAM, ALABAMA 35203-3720 N
TELEPHONE (205) 324-2018 O ;

FACSIMILE (205) 324-2295 Q / é‘SZ\
[,) N
W\
March 16, 2018

By Hand Delivery

City Manager Jeff Downes
Vestavia Hills Municipal Center
1032 Montgomery Highway
Vestavia Hills, Alabama 35216

In Re: Conwell Property
Dear Mr. Downes:

Recently, you requested that I provide you with the zoning classification of the Conwell
property and a summary of the history regarding that land. The purpose of this report is to comply
with your request.

I. FACTS

Recently, Mr. John Posey requested that the City of Vestavia Hills, Alabama (“City”) issue
a zoning certification for unimproved real estate consisting of 12.44 acres and referred to as Glen
at Jacobs Condominium Land. In order to do that, the City Clerk needs information regarding the
zoning classification of the property that has been referred to over the last 30 years as the “Conwell
property.”

II. THE PROPERTY

Important information about the Conwell property (hereinafter referred to as ‘“the
property”) is set forth below.

A. LEGAL DESCRIPTION: The property is more particularly described as follows:

“Part of the SEY4 of the SWY of Section 6, Township 19 South,
Range 2 West, more particularly described as follows:
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Commence at the NE corner of the SEY4 of the SWY% of Section 6,
Township 19 South, Range 2 West and run South along the East line
for 60.05 feet to the point of beginning; thence 92 degrees 24’ right
and run Westerly along the Southerly line of a County Road for
811.17 feet; thence 92 degrees 14’ left and run Southerly for 175.00
feet; thence 87 degrees 46’ left and run Easterly for 150.00 feet;
thence 71 degrees 15” right and run Southeasterly for 600.00 feet;
thence 71 degrees 15° left and run Easterly for 545 feet more or less
to a point on the East line of said quarter-quarter section; thence
North along the East line of said quarter-quarter section to the point
of beginning.”

B. Size: The property consists of a total of 10.9 acres, which is divided into two (2)
different parcels as follows:

1. Parcel 1: 3.19 acres
2. Parcel 2: 7.71 acres
Total 10.90 acres
C. ZONING CLASSIFICATION: The zoning classifications for the two parcels are as
follows:
Parcel Size Zoning Classification Zoning Classification
Prior to 11/22/1988 After 11/22/1988
1 3.19 acres A-1 Agricultural under R-4 Single-Family
Jefferson County; R-1 Residential under
pursuant to Vestavia Vestavia Hills Zoning Code
Hills Zoning Map
2 7.71 acres A-1 Agricultural under R-8 Townhomes under
Jefferson County; R-1 Vestavia Hills Zoning Code
Pursuant to Vestavia
Hills Zoning Map

III. REZONING REQUEST

In the summer of 1986, Mr. and Mrs. Conwell made an application to the City of Vestavia
Hills requesting that the property be rezoned. They specifically requested:

A. That Parcel 1 consisting of 3.19 acres be rezoned from Agricultural to R-4 Single-
Family Residential; and

B. That Parcel 2 consisting of 7.71 acres be rezoned from Agricultural to R-8
Townhomes, which would allow the construction of 56 townhomes.
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Ordinance Number 841 proposed the requested rezoning. On September 15, 1986, The
City Council unanimously voted to deny the rezoning request.

A copy of Ordinance Number 841 is attached hereto, marked as Exhibit 1 and is
incorporated into this report by reference as though set out fully herein. A copy of the Minutes of
the September 15, 1986 City Council Meeting is attached hereto, marked as Exhibit 2 and is
incorporated into this report by reference as though set out fully herein.

IV. LAWSUIT

A. STYLE: In 1986, the owners of the property filed a lawsuit in the Civil Division of
the Circuit Court of Jefferson County, Alabama styled William W. Conwell and Margaret E.
Conwell, Plaintiffs v. the City of Vestavia Hills, a municipal corporation, et al, being case number
CV 86-504-681.

B. JUDGE: Jefferson County Court Judge Marvin Cherner presided over the case.
C. ATTORNEYS:
1. Plaintiffs: The Plaintiffs were represented by attorney, Douglas P. Corretti.
. Defendants: The Defendants were represented by attorney, Patrick H.
Boone.
D. TRIAL: The case was tried to a conclusion.
E. DEVELOPMENT PLAN: A specific development plan for Parcel 1 and Parcel 2 was

introduced and received into evidence as Court Exhibit 3.

F. COURT ORDER DATED AUGUST 5, 1988:

1. The Court found and determined that the denial of the zoning request did
not have a reasonable and substantial relationship to the promotion of the public health, safety,
morals or general welfare of the City.

2. The Court further found and determined that the action by the City Council
in denying the rezoning application was arbitrary and capricious.

3. The Court held that the decision of the City to deny the requested rezoning
is overruled.

4. The Plaintiffs were ordered to prepare Restrictive Covenants to be filed in
the office of the Probate Court of Jefferson County, Alabama by which the Conwells will undertake
the obligation to develop their property in accordance with their proposed development plan
without deviation (emphasis added).
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5. Upon approval by the Court of such Restrictive Covenants and upon the
filing of the same in the Probate Court of Jefferson County, Alabama, the City of Vestavia Hills
shall approve the Conwells’ application to rezone their property from R-1 Residential to R-4
Residential (Parcel 1) and R-8 Townhomes (Parcel 2) in accordance with the application made by
the Conwells.

A copy of the Court Order, dated August 5, 1988, is attached hereto, marked as Exhibit 3
and is incorporated into this report by reference as though set out fully herein.

G. RESTRICTIVE COVENANTS:

1. The Conwells prepared the Restrictive Covenants as ordered by the Court.

2. The Restrictive Covenants were approved by Judge Cherner, filed in the
office of the Judge of Probate of Jefferson County, Alabama on November 22, 1988 and recorded
at Real 3585, Page 697.

3. In substance, the Restrictive Covenants provided, among other things, that
the 10.9 acres shall be developed in accordance with that certain Site Development Plan prepared
by Fortinberry and Wisdom Architects and Planners, dated March 19, 1986, without deviation
(emphasis added).

A copy of Restrictive Covenants is attached hereto, marked as Exhibit 4 and is incorporated
into this report by reference as though set out fully herein.

G. COURT ORDER DATED NOVEMBER 22, 1988: On November 22, 1988, Judge
Cherner rendered an Order, which provided, among other things, as follows:

*1s That the Defendant, City of Vestavia Hills, shall
forthwith zone Plaintiffs’ property from R-1 (Residential District)
to R-4 (Residential District) and R-8 (Townhome District) in
accordance with the rezoning application heretofore made by
Plaintiffs to the City of Vestavia Hills and without any further or
additional public hearings before the Planning and Zoning Board
and the City Council of the City of Vestavia Hills.”

A copy of the Court Order dated November 22, 1988 is attached hereto, marked as Exhibit
5 and is incorporated into this report by reference as though set out fully herein.

V. PARCEL 1 OF THE CONWELL PROPERTY

A visual inspection of the Conwell property on Wisteria Road shows that Parcel 1
consisting of 3.19 acres has been developed for single-family detached residential dwellings.
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VI. PARCEL 2 OF THE CONWELL PROPERTY

A visual inspection of the Conwell property reflects that Parcel 2 consisting of 7.71 acres
is vacant and unimproved.

VII. CONCLUSION

Parcel 2 of the Conwell property consisting of 7.71 acres is presently zoned R-8
Townhomes pursuant to the Court Order, dated November 22, 1988, and designated as Exhibit 5.
Among other things, the two Court Orders and Restrictive Covenants allow the construction of no
more than fifty-six (56) townhome units to be constructed under the R-8 Townhome zoning
classification without deviation from the plan submitted to and approved by the Court in 1988.

Please call me if you have any questions regarding this report.
Very truly yours,
Patrick H. Boone

Vestavia Hills City Attorney

PHB:gp
Enclosures
cc: City Clerk Rebecca Leavings (by hand-w/encl.)



ORDINANCE NUMBER 841

AN ORDINANCE TO FURTHER AMEND THE ZONING ORDINANCE AND

ZONING MAP OF THE CITY OF VESTAVIA HILLS, ALABAMA

ADOPTED SEPTEMBER 16, 1985 AND AS LAST AMENDED SO AS

T0O CHANGE THE CLASS OF DISTRICT ZONING OF A PARCEL

OF PROPERTY FROM R-1 TO R-8 AND ANOTHER PARCEL OF

PROPERTY FROM R-1 TO R-4

BE IT ORDAINED by the City Council of the City of Vestavia
Hills, Alabama as follows:

1. That the Zoning Ordinance and Zoning Map of the City of
Vestavia Hills, Alabama, adopted September 16, 1985, and as last
amended so as to change the class of district zoning of the
following described property from R-1 to R-8.

Commence at the northeast corner of the southeast one-quarter of
the southwest quarter of Section 6 Township 19 South Range 2
West; thence run south along the east line of said quarter-
quarter section line for a distance of 195.43 feet to the point
of beginning; from the point of beginning thus obtained run in a
southerly direction along the east line of said quarter-quarter
for a distance of 608.59 feet; thence turn an angle to the right
of 92 degrees 24 minutes and run in a westerly direction for a
distance of 542.90 feet; thence turn an angle to the right of 71
degrees 15 minutes and run in a northwesterly direction along the
northeasterly line of Rockwood Ridge subdivision as recorded in
Map Book 80 Page 17 in the O0ffice of the Judge of Probate,
Jefferson County, Alabama for a distance of 521.39 feet; thence
turn an angle to the right of 121 degrees 42 minutes 23 seconds
and run in a southeasterly direction for a distance of 49.23
feet; thence turn an angle to the right of 7 degrees 20 minutes
25 seconds and run in a southeasterly direction for a distance of
80.38 feet; thence turn an angle to the left of 17 degrees 47
EXHIBIT 1
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minutes 44 seconds and run in a southeasterly direction for a
distance of 72.04 feet; thence turn an angle to the left of 34
degrees 23 minutes 21 seconds and run in a northeasterly direc-
tion for a distance of 106.25 feet; thence turn an angle to the
right of 7 degrees 48 minutes 26 seconds énd run in a north-
easterly direction for a distance of 58.49 feet; thence turn an
angle to the left of 9 degrees 58 minutes 21 seconds and run in a
northeasterly direction for a distance of 43.03 feet; thence turn
an angle to the right of 13 degrees 13 miﬁutes 30 seconds and run
in a northeasterly direction for a distance of 152.00 feet;
thence turn an angle to the right of 21 degrees 24 minutes 57
seconds and run in an easterly direction for a distance of 168.36
feet to the point of beginning.

3240 Wisteria Drive (7.66 acres).

2. That the Zoning ordinance and Zoning Map of the City of
Vestavia Hills, Alabama, adopted September 16, 1985, and as last
amended so as to change the class of district zoning of the
following described property from R-1 to R-4.

Commence at the northeast corner of the southeast one-quarter of
the southwest one-quarter of Section 6 Township 19 South Range 2
West; thence turn south along the east line of said quarter-
quarter for a distance of 60.43 feet to the point of beginning;
from the point of beginning thus obtained turn an angle to the
right of 92 degrees 23 minutes 02 seconds and run in a westerly
direction along the south right-of-way line of Wisteria Drive for
a distance of 811.48 feet; thence turn an angle to the left of 92
degrees 16 minutes 28 seconds and run in a southerly direction

for a distance of 174.92 feet; thence turn an angle to the left

—~



of B7 degrees 25 minutes 24 seconds and run in an easterly
direction along the northerly line of Lot-2 Block 1 Rockwood
Ridge First Sector for a distance of 100.10 feet; thence turn an
angle to the right of 70 degrees 57 minutes 50 seconds and run in
a southeasterly direction along the northeasterly line of Lots 2
and 3 Block 1 Rockwood Ridge First Sector for a distance of 77.85
feet; thence turn an angle to the left of 58 degrees 17 minutes
37 seconds and run in a southeasterly direction for a distance of
49.23 feet; thence turn an angle to the right of 7 degrees 20
minutes 25 seconds and run in a southeasterly direction for a
distance of 80.38 feet; thence turn an angle to the left of 17
degrees 47 minutes 44 seconds and run in a southeasterly direc-
tion for a distance of 72.04 feet; thence turn an angle to the
left of 34 degrees 23 minutes 21 seconds and run in a north-
easterly direction for a distance of 106.25 feet; thence turn an
angle to the right of 7 degrees 48 minutes 26 seconds and run in
a northeasterly direction for a distance of 58.49 feet; thence
turn an angle to the left of 9 degrees 58 minutes 21 seconds and
run in a northeasterly direction for a distance of 43.03 feet;
thence turn an angle to the right of 13 degrees 13 minutes 30
seconds and run in a northeasterly direction for a distance of
152.00 feet; thence turn an angle to the right of 21 degrees 24
minutes 57 seconds and run in an easterly direction for a
distance of 168.36 feet; thence turn an angle to the left of 92
degrees 59 minutes 15 seconds and run north along the east line
of the southeast one-quarter of the southwest one-quarter of
Section 6 Township 19 South Range 2 West for a distance of 135.00
feet to the point of beginning.

3240 Wisteria Drive (3.78 acres)
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APPROVED and ADOPTED this the 15th day of September, 1986.

Fred H. McCrory
Council President

ATTESTED BY:.

Thelma R. Moon
City Clerk

APPROVED BY:

Sara W.IWuska
Mayor



CITY OF VESTAVIA HILLS
COUNCIL MEETING MINUTES
SEPTEMBER 15, 1986

The Vestavia Hills City Council met.in regular session 1in the
Council Chambers this date at 7:00 p.m. The roll was called with
the following:

MEMBERS PRESENT: Council President Fred McCrory
Council Pro Tem Bill Williams
Councilman Hank Battle
Councilman Charlie Davis
Councilman Sherman Suitts

MEMBERS ABSENT: None

OTHERS OFFICIALS PRESENT: Mayor Sara Wuska
City Attorney Pat Boone
City Clerk Thelma Moon
City Engineer Wayne Sullivan
Chaplain Dr. Tyson
Police Chief Doug Jefferson
Fire Chief Bill Towers

OTHER OFFICIALS ABSENT: None

Invocation was given by Dr. Tyson.

APPROVAL OF MINUTES

Minutes of the September 2, 1986 meeting were approved, with one
correction made by City Attorney Boone. Mr. Boone stated that on
page 2 of the minutes, 4th paragraph from bottom of page, the
name should read Mr. Brown instead of Mr. Boone.

MOTION: Motion for approval was made by Council Pro Tem
Williams and seconded by Councilman Suitts. Voice
vote was:

Councilman Battle Yes Council President McCrory Yes
Councilman Davis Yes Council Pro Tem Williams Yes
Councilman Suitts Yes

MAYOR'S ANNOUNCEMENTS -

Mayor Wuska stated she had planned to announce the appointment or
establishment of Vestavia Hills as a Bicentennial Community, but
this was announced the previous night on the news. Mayor Wuska
explained that the City will be participating in the 200th year
celebration of the writing of the U.S. Constitution, and she
elaborated on what this entails:

EXHIBIT 2
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The main requirements for being a Bicentennial Community are
(1) establish a committee representative, and (2) develop a plan
for an approved program for commemoration to educate the people
about the commitments of being a Bicentennial Community.
The official designation for being a Bicentennial Community comes
from the Federal Committee. Vestavia Hills is the only city in
Alabama to be designated a Bicentennial Community.

Margaret Armbrester is chairwoman of the 10 member Vestavia Hills
Bicentennial Commission, which includes Carlos Ballard, Douglas
Coretti, Judge James S. Garrett, Grace Reid, Martha Rusk, Dr.
Neil Sheppherd, Nancy Terrell,,Harvey Watson and Dr. Donald
Wilson.

This commission will serve for the next three years and feel they
will be truly wonderful years in which to appreciate and under-
stand the liberty and freedom of our Country.

CITY OFFICIALS - GADSDEN

Council President McCrory 1ntr0duced the following newly elected
officials from Gadsden who were in attendance to observe the
Council meetlng

lMayor: David Nolen
Councilmen: William Cunningham
Doug Weems
Robert Avery
Robert Echols
Holley Arbery
Jim Armstrong
Lewis Fuller
Attorney: Roger Kirby

Council President McCrory welcomed them to the City. Mayor Elect
Nolan stated they appreciated the opportunity to observe.

_SLIDE PRESENTATION

Council President McCrory stated the entrance to the north of the
City is beautified with Sybil Temple, and the Temple and the
grounds are beautiful. He stated it is now time to think about
beautifying the southern entrance to the City.

Council President McCrory has asked the Vestavia Hills Baptist
Church to donate four or six marble columns to the City to be
erected at the south entrance to Vestavia (between the freeway
and Greenbrier Furniture Company would be an excellent location).
He also showed the architect's rendering of the columns.

Counc1l President McCrory, also stated there are many islands to

be beautlfled with, Flowers and shrubbery and we need to get .

everyone 1nvolved with the beautlflcatlon of the Clty.

~
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MEN'S GARDEN CLUB

Mr. Henderson Walker presented plans to landscape and plant more
on the plot of land at the intersection of Shades Crest Road and
Montgomery Highway. He stated they need electricity for the area
and also water. They can use an adapter on the fire hydrant and
plan to do so for water, but they need some help from the City
for electricity.

Mr. Oliver Brock stated he had met with Mark Swindall of Alabama
Power Company and it will cost approximately $900.00 to get
electricity, as a pole has to be set and a meter loop installed.
Mr. Brock stated he and Mr. Walker were requesting that the City
pay the charges for the pole and meter; the water will be all
right.

Council Pro Tem Williams asked if the City could spend funds for
the project since the property 1is 1in Jefferson County.
City Attorney Boone stated as long as it 1is for City purposes,
the money can be spent.

Mr. Brock stated they need the electricity because they are going
to put up a live Christmas tree there.

Council President McCrory stated Claude Hudson might donate the
pole and he would help with the wiring.

Mr. Walker stated they asked Jefferson County to fix the ditch
along Shades Crest Road and it looks great now.

Council President McCrory stated the Council would take this

matter under advisement.
PRESENTATIONS

Mr. Joe Mapes, an Exchange Club representative presented their

award, "The Book of Golden Deeds" to Mayor Wuska.

Mr. Mapes presented their award, "Outstanding Newspaper Reporter
of the Year" to Lou Isaacson of the Birmingham News.

SENIOR CITIZENS

Council President McCrory stated they are making progress for
facilities for the Senior Citizens for this fall. : ‘

SEWER PROBLEM

Council President McCrory read a letter ffom Hp;ry Benjamin, '808
Comer Circle, stating the problems they 'had’'previously had-and
were now having with the sewer and asking why FHéyfwefe not
included in the sewer installation’ that'’is presently being
installed;pﬂ|Cpme; Cir9¥%5

Jet  alin eaw ST Vit i
Aftefwread;ng the letter, Council President Mchbe“s#étedithis‘
would be turned over to ‘the City Engineer. ' '~ = " " !
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STOP SIGN

Council President McCrory stated the residents 1in the area of
Aspen Cove Drive and Shady Cove Drive had requested a stop sign
at that intersection.

Police Chief Jefferson and City Engineer Sullivan both stated
they supported the installation of the sign. The City Engineer's
recommendation for the sign was due to inadequate site distance
at this location and not because of traffic volume.

Greg McClinton asked if it was going to be a three way stop sign

and stated how much they appreciated the installation of the stop
sign.

MOTION: Motion for approval of a three way stop sign at Shady
Cove Drive and Aspen Cove Drive was made by Council
Pro Tem Williams and seconded by Councilman Battle.
Voice vote was:

Councilman Battle Yes Council President McCrory Yes
Councilman Davis Yes Council Pro Tem Williams Yes
Councilman Suitts Yes

REZONING - 3240 WISTERIA DRIVE

ORDINANCE #841 - Rezoning 3240 Wisteria Drive from Jefferson
County R-1 to R-4 and R-8 Vestavia Hills.

Council President McCrory asked for unanimous consent. Vote was
unanimous.

Mr. Douglas Corretti was present, representing Mr. Bill Conwell,
owner.

Mr. Correttil stated they had already given the presentation when
they came before the Council in June and would like to add they
would appreciate the use of the property as requested. The
existing uses on the nearby property are multi-family. Mr.
Coretti stated 6 houses will face the existing single family

houses, which are already surrounded on three sides by multi-

family housing.

Council President McCrory read a letter from the Planning and
Zoning Board stating that on May 9, 1986 they voted unanimously
to deny the zoning.

Mr. William Spier, consultant. for the City, gave his presen-
tation. He stated he had worked on a number of developments and
was requested by the City to look at this development and give

his opinion as to what the best use,fo:,this_property would be.

He said in the one square mile that surrounds this property, the
map- shows Interstate 65 coming down between the property. The
single family housing 1s zoned R-2, and there 1is also multi-
family housing. " ’ J ' i ”

™
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T Mr. Spier stated the ‘one good element of planning when there 1is
an interstate highway with its noise omissions, traffic, et
cetera, is to buffer the single family. residential area with
multi-family which works out very well, as is shown here on the
map. Most of the multi-family is high up on a hill over :the
area.

Mr. Spier said he had looked at the houses from the interstate,
down to Rocky Ridge. The average size house is over 2000 square
feet, which conforms to R-1 zoning. The proposal is for single
family houses, zoned R-4, with 1200 square feet as opposed to
2000 square feet.

The rear of the property is very steep with as much as a 20% to
| 25% slope. The building site and the roads will have to be
; carved out on this hilly side to build 56 townhome units as well

as 6 units on Wisteria Drive. This proposed development would
create a lot of traffic, there would be a lot of school children,
and would pack 1n the development in this area, which at the
present time blends nicely. The streets and buildings would be
steep.

He stated that subject property was not suitable for the type of.

zoning being requested (multi-family). He stated it should be

zoned R-1 (single family) due to homes across the street from the

property being single family. Other reasons he stated against

(lj rezoning the property were traffic problems, drainage, shale rock
) conditions, et cetera. ‘

A discussion followed by Councilman Suitts and Mr. Spier as to
what effect shale rock would have on the property.

Mr. Corretti stated in order for the record to be clear, their
planner needed to point out his disagreements to the points Mr.
Spier had made.

Mr. Corretti asked if the City had a comprehensive plan. A
discussion took place between Mr. Corretti and City Attorney
Boone as to the comprehensive plan done in 1973 or 1974. This
? was not adopted, but it did constitute a plan.

Doug Leonard gave his disagreements and stated there had been a
pattern of development in the area. He stated the R-4 single
family zoning requested fronting Wisteria Drive preserved and
respected the property across the street from subject property
and the multi-family =zoning requested adjoins multi-family
housing already in existence.

A lengthy discussion followed, including the following people:
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Gene Shanks, Jerry DeFoor, Margaret Carter, Dr. Lloyd Robinson,
Dick Larson, Virginia Velotas, Jim Cristy (3229 Wisteria Drive)
and Dr. Dwight Castleberry.

MOTION: Motion was made by Council Pro Tem Williams to
uphold the Planning and Zoning Board's recommendation
to deny the rezoning. Councilman Suitts seconded
motion. Voice vote was: -

Councilman Battle Yes Council President McCrory Yes
Councilman Davis Yes Council Pro Tem Williams Yes
Councilman Suitts Yes

ANNEXATIONS

ORDINANCE #861 - Annexing 28.62 acres on Rocky Ridge Road between
Surrey Hills and Mt. Brook City Limits
Perkins Realty Company, owners

Council President McCrory asked for unanimous consent. Vote was
unanimous.

MOTION: Motion for approval was made by Council Pro Tem
Williams and seconded by Councilman Davis. Voice
vote was:

Councilman Battle Yes Council President McCrory. Yes
Councilman Davis Yes Council Pro Tem Williams Yes
Councilman Suitts Yes

RESOLUTION #2002 - Annexing 1-1/2 acres oA Squire Lane
Uday and Peggy Bhate, owners
(Long Lasso method)

Council President McCrory asked for unanimous consent. Vote was
unanimous.

Council Pro Tem Williams stated maybe this should come up after
the annexation committee study.

. & L O ) 0 % .
Councilman Suitts objected to this because he stated the Mayor

did not want to-use the long lasso method unless it benefits the
City and we had decided not to use this method of annexation
unless it benefited the City or included commercial property.

MOTION: “Motion to deny thiszrﬁquest for.annekatiﬁn was made
by Councilman Suitts and seconded by Councilman Davis.
Voice vote was:

Councilman Battle Yes Council President McCrbry Yes
Councilman Davis Yes Council Pro Tem Williams Yes
Councilman Suitts Yes

Mr. Pilleteri stated he thought this annexation should be
reviewed again when the study comes back from the annexation

committee study.

ol L
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REVENUE SHARING BUDGET USE HEARING

City Clerk Thelma Moon presented Budget Use Hearing for Revenue
Sharing Funds 1985-86:

Balance On Hand - Revenue Sharing $17,352.43

Revenue Sharing Funds Revenue 73,173.00
Interest Income 437.16
TOTAL REVENUE $90,962.59

Expenditures:

Adopted Budget 1985-86
Debt Service $300,000
General Fund $209,037.41
Revenue Sharing Fund 90,962.59
TOTAL DEBT SERVICE ’ $300,000.00
MOTION: Motion to accept was made by Councilman Battle and
seconded : by Council Pro Tem Williams. Voice vote
was:
Councilman Battle Yes Council President McCrory Yes
Councilman Davis Yes Council Pro Tem Williams Yes
Councilman Suitts Yes

VACATION - PINE STREET

Vacation of Pine Street is requested by Cobb Travel Agency, being
represented by Henry Tyler.

Mr. Tyler stated they had redesigned the building and given up on
the vacation of the two alleys, so they only needed the vacation
of Pine Street. He said he had been to the Board .of Zoning
Adjustment, and talked with the City Engineer and Fire Marshall.
He was able to redesign the building and would like approval of
the vacation of Pine Street, subject to delivery of the appro-
priate legal document.
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Mayor Wuska stated another condition is that Cobb Travel Agency (

pay fair market value

MOTION:
document 1is

Cobb Travel

Motion for approval,
delivered to
pay a fair market value for the land was

of the land.

providing the appropriate legal
the City and providing

made by Council FPro Tem Williams and seconded by
Councilman Suitts. Voice vote was: '
Councilman Battle Yes Council President McCrory Yes
Councilman Davis Yes Council Pro Tem Williams Yes
Councilman Suitts Yes
RETIREMENT SYSTEM
RESOLUTION #2001 - Adding all permanent, full time, hourly
employees to the Employees Retirement
System.
Council President McCrory asked for unanimous consent. Vote was

unanimous.
City Clerk
Mayor,
paid hourly

wanted to be a part-of the

talked with all the Street
about adding them to
but two employees (who were not present at that time) agreed they -

Thelma Moon stated she had, under direction of the

Department employees who are

the retirement system. Everyone

TN

system. Mrs. Moon had also talked

with the hourly paid employees at City Hall.

Mayor

that does not 'want-to participate,

Wuska stated there 1is only one -employee that we know of :¢©

but if this Resolution 1is

adopted it will cover everyonej; there are no exceptions.

MOTION: After discussion, motion for approval was made by
Council Pro Tem ‘Williams and seconded by Councilman
Davis. Voice vote was:
Councilman Battle Yes Council President McCrory Yes
Councilman Davis Yes Council Pro Tem Williams Yes
‘Councilman Suitts Yes :

ADDENDUM TO

MOTOROLA AGREEMENT

AUTHORTZING MAYOR

TO ACT AS AGENT FOR CITY

RESOLUTION #2003 - Approving

L €1

CouﬁéilHPrééideht'McCrbry'aSked for unanimous consent.

unanimous.

¥

addendum to Motorola agreement and

'+ adthorizing Mayor to act as aggnt.

Vote was
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Mayor Wuska stated this agreement was that there is to be no
copying of the software for the communication system.

MOTION: Motion for approval was made by Councilman Suitts
and seconded by Council Pro Tem Williams. Voice
vote was: ’

Councilman Battle Yes Council President McCrory Yes
Councilman Davis Yes Council Pro Tem Williams Yes
Councilman Suitts Yes

VACATION OF STREET - ROBERT MORGAN

Bob Morgan stated he would like to extend the vacation of Pine
Street to his property.

WATER PROBLEM

Council President McCrory stated Richard Bodenhamer had told him
of a water problem on this property and Jimmy Bonner had given
Mr. Bodenhamer a cost estimate on correcting the problem.
Council President McCrory wants to turn it over to the City
Engineer and Mayor.

On motion, meeting adjourned.

e S Y,

Fred H. McCrory
Council President

ATTESTED BY:

s Do)

Thelma Moon
City Clerk

APPROVED BY:

Sara W. Wuska
Mayor
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In any eveant, ths Conwslls 2ppiled wu cha ity of Vestavix
Hills reguesting thst the fondng classiflcation of tha Subjaz:
Proparty be thangad Y rmioanlng  ozx part 22 phe oawells’

Propezly  f€xcnting on wistaria Drivs zo R-4 Reszcential Digrrict

for rhe Jdavelopsen:z o7

tha Femalnder of ~na Cotuellas RIOPET Ly deparated from the £lrg-

FAZT DY a Creek Lo H-B Towunhouge Resida;

ine roval area of the Sualecr Proparty is AppIoximate;y |7 4
A0ren Undear tihe proposad develcpme 1. [lar, which rtha Conweils

submiited to Vestavie Mills and whir

Laliom thalr own whlah 1s
Froperty, will have a residencial lot
& dlzctanca of Aprroxiracely 200 fagr Thale lew will saians

fouthward from Wistertia Drive to the creék wiich meanda:s
leés 1n an eaat-west dirsosion £10n the sest Soundary vo the asagp:
Duundary of Subjeot Properxy

Tia remainder of the Proparty fronting Wisteria Drive
$xtencing  south to a cresk on both sldeg of the Conwell lot im
propousd  to be divided into residencial lats having a widch of
fztm 90 to 10f tawt and & depth ranging from 135 famr TO mora

&% 175 faat.

Undar cha ¥eposed development gplan, Approximately 3,15
acres Iis to be rezoned R-4 Residantial Digstrict. This tract iz
bounded on che scuch by the creax and on tha north by Wisterla
Drive. The Bubjest Property Zfronts Wisteris Drive a distance of
approximataly 311 feast.

The total number of slngle fanmily residances Contemplated by
the developmant plan in the parcel zoned R-4 Residencial is pix
in additlon 1o che existing residence occupied by the Conwells,
Under R-4 zoning, tha mintmum lot 3ize i3 12,000 square feet with
& minimum lot width of 70 fsat at the law bufldi{ng line. All of
tha residential lots 1in the development plan are Lin full
cempilance with the requirements set out-in the Vastavia zoning

ordinance for R-4 Residentlal Distriec. In fact, cha denaity of

A

e
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somzenniatad repldenrial a.w;iag-nét woutd B8 2.7 units per
acry, when the maximum allowadie dansity under =4 oning Lz 3.8
units par acre. The J.1% Acre tzact zoned R-4 Residenzial
piecrict 1z boundsd on both  tha 2as: ‘and weat sida by other

gingle family resinences To rhe norcd asross Wisteria Drive Lt

ehe developmenr Known ags Chs Lerby Dowas sulxilvivion, consisc
4

ot  spproximately 234 sinjg.s family desachind tesldences. Tols

subdivision iy  3Liil expandlng and is 8 valy stanle and

prizactive rosild
The remaining or s2cond Tract of  and Comprlgiang tha

propecty lies south of thw creek and conslavs of T 7.

acCres. For thls proparty Zhe Conwells seok a chaage

clsssiticasian te F-§ Pestdantial Dlsvolide allowing construshlon
cf ctownhousas. Undetr the Conwellix Aavelopment  plan, it 18

proposed  that a  total of 56 unliug will be constructed in Iive

glustars or buildings. The smallest building wlll conszist of
Z2ive townhouse units, The other clusters wilil conslst of #ix,

seven, =ight, eluvan and ninatesn tcwnhouwe units, respectively.
The townhouse devalopment has Desn planned 50 8% o minimisd
the amount of grading necded and ta leave the surface cf Lne
ground intact. Approximately oae-palf of che gite will nut ke
disturbed,
The Vestavia R-# zoning c:n::it{cacicn permlts 10 units &3

*ha acre, or a rotal of 77 upits on the vract for which R-2

toning is  gought. Howevar, the Conwells' development plan
concempilates vhar a tota! of 5§ townhouse units wWill be

The praoposed H-3 parced frontlng Wiszteris Drive 15 almoge

arely level The secaond parcel south of the creek for which

sukes are proposed slopea upward et & gredually ilocreasing

ro & ridge near the scuthesn boundary of tha tragt. The

tion at Wisceria Drive is 460 feat above sea lavel, while
che elevatlon at the southern boundary is from €00 to 620 faat

above sesd lavel.
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The trast  for which townhouser ate proposed ls adjolned by
sulcd-family developments., Do the south Bourdary of the proposed

A-5 cowhhouse developuant ars Zhe Fanorama Terzace Apartmants,

censistiag of 272 multl-family units, as wvell as clubhouses,
swinming pools and tennis Fsu:cs‘ Imnedlately te the eas: of tha
¥anorama Terrace Apurtméncl are rhe RoCRY Ridge Apartments
conslsting of 182 multi<family unitz and oshes facllicles, 7Tn

Booky Ridgwm Apartments are reparated orn tha scutheazt from Lhe

Conwalls' proposed tuwnhouse dsvelopmant by unimprovesd Land which

is part 0f the Shallowford T: NQuUse devalcpment., 7o ths north

"

aleny the sastern boundary, che Fropossd townhouse dsvalopment !
baunded by the Snallowford Townhousa devalopmant, consisting of
45  proposed townnouses fronting on Shallawford Circle. Thoese 45
Lownhouses are  directly ACross a publisz roed cailed Shallowford
Clrgie frem slngin-family devached regidancas viishn are parc 4i
tha Darky Downs developmant

Thé Conwslis' proposed townhousa diua):pmnnr is bounded on
the wagt by a development conglecipng cf duplexes snd

Quadriplexes; :i.e., bulldings consisting of two units ip each

bullding and bulldings consisting of four units in each tuilding,

furthier west along Wistarla Drive and beyond the caty limics of
Vestavia Hills, appruximataly 700 or 490 feet fraom the Conwells

property, lLs anothar townhouse development which will ultimataly
hava mors than 40 unitg.

The Jonwells' proposed development plan is compatibls with
=hs  raning and uses presently baing mads on land adloining the
Convells' propeccy. The single-family detached residential
devolopment will adfoln other !}nqlc-inailz datached residences
en  batn sides and acroas wilsterla Drive from cnar davglepment
The nedrest ctownhouss WLil be &t leasc 230 feav from Wistaria
Drive with otherz in wha first row of townhouses golng to 26C an
300 foet away. The second row of townhouses will pe at least 375
£aet  away Zfrom Wliscteria Drive, with other townhousmes being abour

500 fest away.
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I was spesblished by expe:t tAgTimcny at the trisl thar the

exiscicg public read EYSLeT  swrving the Subjene Property iz

sdaguace for any additippal traffic caused by the Conwelis’

development plan,

‘»-,‘,Iv

The Cpawells' properly 14 prasently served by a Jefferzon
County sewar trusk lins which has more *han sufficieny Sapacity

ta sarve all of the units contemplated oy che Conwelis:®

b
3
§
E
5

dsvelopmant plan, il drainags problagmes in Connectlon wich tha
development have been congidered and provided for. There ara no
prablams in providing watar, G258 and eleosricity ro the Conwells

BUSperty,

In appesition to the Fe20ning, Veatavis Hilis contends thar
the townhouse devalopment can be as3ily sean by the residents it
tha Derdy Downs Subdivision beceusw tha townhouses will slt on an
wewardly sloping hillside. Vestavia Hills Erguss that the
townlicyse develcpmant will rhersfors Hlve ar  adversa and-

intiusive visual ixpast en 9 ocCupantz 1in che Oarby Downs
4

Suddivigien

TeTho the  Genasnt of the partiss, the Court has itgalf
vigired fhe Aits and walked over the Conwalla! sropscty,
including vhe gouthesy trace tar which townhouse develormant s
propoead, Iin addizion, the Court has undercaxsa ta wI:AlI;trhbt
possible vicual impact of the toewnhousss oy looking at the sive
2f 5he proposed townhouse develepment frow various ventage pointy
In s Derby Downs sSubdivisiop. This Court concludes thaty the
sdverse visual impsst of tha townhouss devslopment on the Derby
Lewns  development will bhe minima! and of no conkagience. Even
The <closest point, the Derby Dewns residents age &t such 2

Lécanne fraom  the townhouss davelopmont that it will not affecc

their en)oyment or use of thel: raspective rasidences.

In galdi v. Jeffersgn County, 457 5c. 24 792 (Ala. 1984}, the

suprems court discussed the standardz to be applied by this Court

slon of a zoning authority in granting or
sion ©f a ng b 4 ¥

in raviewing cthe

fuai L& rerche propercy. Tha suprems court stated in partg

Ia
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tha fcligwing:

.+ «iPlzoparcy ownership should, and doms, bring with
it frasdom to use one's Possession as the ocwnéc desms
appropriate. subject, of oourss, ‘eo the reazcnabie
rTestralnes for the general health, safecy, or public
walfars, Abzent tha nead for such raasonabls
impediments, the landowmer's "bundla of Fights™ should
remaln  inviolste. Indesd, the “falrly debatable
standard {s nmnot Lavoked unless and until the toning
Buthority has met the threshold test of ghowing that
the ghallenged .xoning regtriction compores with a
legitimats governmental interext, or has a substantia)
relation to & legitimata public purpows.

The "falrly debatablen sTandard le & ruls of procedure

or - applicstisn and does pot subsuwme or modify the

fundumencal requisite that the ordinance itgelf and ivg

mz{.z.agtun must have a reasonabls and substantisl

relatlonghip to tha promotion of public health, safery,
[ -

BOTalE; O gensrs) walfars, ¥,
Vi i .y 371 So. 2471 Flu, ). ks s
ocoure #»rved in Je (400 _County v. O‘Rorke, 394 So.

28 937 {Ala. 1581);
“When & soning reatriction asxcededs hounds
necadsary for tha welfare of the public, 1t
must be grricken as an unconscituticnal
invasion of Property rights.” 3
The Supreme court of Alabama has also stated that it is.a
basis axiom of the law in zening cases that a2 rrial coure will
Rffirm che decision of a duly constituted municipal body so long
2%  the court finds the decizisn of that.body to be based upon a

"faivly debatablan Tationale. Jeffergon Sounty v. O'Rorke, 394

8a. d 237 (Alx, 1931).
Fpeaxing further o chis issue in H(}}.v. geffergon County,
SEELR, TAm suprems court stated:
Arbleraziness end cépriciousnsess by municipal govarning
bodies cannot be sanctioned under the dencmination

“fairly debatable. " Anything i gabatable. Everything
i not fafrly dedasabls. , . . & e

AlE3 gee, City of Blrainchem v. Norrys, 374 So. 24 &54 {Als.

It 1s the opinion af this Court thet the manner in which
Vestaviz Kills' =zoning ordinencs has been appiisd az the pegyls
of the denisl of the Conwells' teoguasted roning change deas not
have & reascnable and substancial relationshis rn tha promarien
of public heaith, sefecy, mozals or qana:;l valfare

Basad upon the evidanca presenzad in thils case, tals Cpurt

ilsc £inds * chat the dacision of Vestavia Hilly ip denylng the

AR
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Covkells' applicatisr tor posing chanys is noe fairiy debatable

And  thersfore La arbitrary and Capricioug, The decision

Vastavia #i{lls in denying such 2oning request i tharefors dupe 15
be reverses,

in acoordance wish chils oplaton, .= L& hersby ordersd by vhe
Court ag f£ollows:

1. Tha dn:inlén uf the City of Vagravia Hills co dany ehe
rYequest for zoning change on the PIORRrty dascribed in this ordar
is hereby ovartuled,

2. The Conwells are haraby dizecred to Preparas and submit
for approval by this Court lpprupria:el:ettrictiva Govenanig o
U filed {n ths Gffice or the Prabatas éau:c of Jetlarson founty
by which thae Conwells will underraka the obligation to davelop
their pzopersy in accordance with thelr prépo:ed davsiopment plan
withdut deviatian.

1. Upon the aubmission af auch ressricuive covenants, thisg
Caurt will amet the MALTEY tOr hearing, at which time the City of
Vestavia Hills zhall subwelt any proposals far changes.

8. Upsn  epproval by cthiz Courc of guch rescrictlve
susYsnants and upon tha £1ling of the gama in ths Probate Court of
Jefferson County, Alabams, tha City of Vestavia Hills shall
appiove  ths Conwells' appifcatios to :eaoﬁn thelr proparty from
E-L Heaidential cto R-4 Residential and R-8 Resldential District
in &csordance with the appllcation made by the Conwells.

5. All costs of court are hersby taxed againgt tha City of
Yegtavia mLlls, Aln?an..

Done this ___é_ﬁny ot Ma\u J , 1988,

\
i /
I - -‘_,_*f\ a
{ A

: \iiJJ\fs‘u

BA AN LTINS w——
T CimcuiT jube

Douglas Corretcd Patzick H.daoon.
Mary Dougles Hawkinz Howard Perdue

160: 7thvavnnue North 1312 Cicy Federal Building
Bleminghem, AL 2335203 Blimingham, AL 35203
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THE STATE OF ALABAMA )
JEFFERSON COUNTY )

RESTRICTIVE COVENANTS

WHEREAS, WILLIAM W. CONWELL and MARGARET B. CONWELL
("Owners") are the Owners of certain real property located and
gituated on Wisteria Drive in the City of Vestavia Hills,
Jefferson County, Alabama, which said real property is more par-
ticularly described in Exhibit "A" attached hereto and expressly
incorporated herein by reference; and

WHEREAS, Owners are desirous of establishing and engrafting
the restrictive covenants herein on said real property so as to
guarantee the use of said real property for R- (Eesidential
District) and R-8 (Townhome District) uses pursuant to the Zoning
Ordinance of the City of Vestavia Hills,

NOW, THEREFORE, in consideration of the premises, Owners do
hereby adopt the followin§ conditions, restrictions, covenants
and limitations which shall apply in their entirety to said real

property:

1. That the said real property consisting of
approximately 10.9 acres shall be developed in accor-
dance with tKat certain site development plan prepared
by Fortinberry & Wisdom, Architects and Planners dated
March, 1986, without deviation, which said site develop-
ment plan was admitted in evidence as Plaintiff's
Exhibit 3 in that certain action entitled William V.
Conwell, et al. v, City of Vestavia Hills, et al.,

Civil Action No. CV86 504-681 MC.

2, That approximately 3.19 acres of said real
property which fronts on Wisteria Drive for a distance
of approximately 811 feet ghall be developed with single
family detached residences in compliance with the City
of Vestavia Hillg R-4 (Residentiag District) zoning
classification,

3. That the single family detached residential
lots developed under the R-4 (Residential District)
zoning classification shall not exceed six (6) in
number, in addition to the existing single family
detached residence occupied by Owners which said Owners'
residential lot shall front on Wisteria Drive a distance
of approximately 200 feet,

4. That the proposed single family detached resi-

dential lots shall have a minimum lot size of 12,000
square feet, a minimum width of 90 feet and a minimum

depth of 135 feet,

EXHIBIT 4
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5. That the proposed single family detached resi-
dential structures erected or placed on any lot within
the R-4 (Residential District) shall contaln not less

than 1600 gquare feet of living area. Living area is
defined as heated and finished area and does not include

porches, garages, basements, carports or attics.

6. That the remainder of the said real property
containing approximately 7.71 acres shall be developed
with townhomes in compliance with the City of Vestavia

Hills R-8 (Townhome District) zoning classification.

7. That the townhome units developed under the
R-8 (Townhome District) zoning classification shall not
exceed fifty-six (56) in number.

8. The covenants, conditions, restrictions and
limitations contained herein are in compliance with the
Judgment entered on August 5, 1988 in the civil action
referred to hereinabove,

9. That the restrictive covenants contained

herein shall be enforceable in any court of competent
jurisdiction by way of damages and injunctive relief.

10. That the restrictive covenants contained
herein shall inure to the benefit of the said real pro-
perty and shall run with the land.

11. Invalidation of any one of these covenants by

judgment or court order shall in no way affect any of
the other provisions which shall remsin in full force

and effect,

IN WITNESS WHEREOF, the undersigned have hereunto set their
hands and seals on this )™ day of 1988.

WITNESS: M |
e %,a/u;vf ‘:‘ ; (SEAL)

WILLIAM W, CONWELL '

; S AN
At Mangent B (awté (SEAL)
‘a‘w“mﬁ“ HARGARED B. CONWELL
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THE STATE OF ALABAMA )
JEFFERSON COUNTY )

I, the undersigned, a Notary Public in and for said County,
in said State, hereby certify that WILLIAM W. CONWELL and
MARGARET B. CONWELL, whose names are signed to the foregoing

Restrictive Covenants and who are known to me, acknowledged
before me on this date, that being informed of the contents of

the Regtrictive Covenants, they executed the same voluntarily on
the day the same bears date,

Given under my hand and official seal this the 194 day of
1988.
¥

4
N Y PUBLI
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EXHIBIT "A"

Part of the SE 14 of the SW 14 of Section 6, Township 19 South,
Range 2 West, more particularly described as follows:

Commence at the NE corner of the SE 14 of the SW 1 of Section 6,
Townghip 19 South, Range 2 West and run South along the Eagt line
; for 60.85 feet to the point of beginning; thence 92°24' right and
{ run Westerly algng the Southerly line of a County Road for 811,17
a feet; thence 92°14' left and run Southerly for 175.00 feet;
thence 87°46' left and run Easterly for 150,00 feet; thence
71°15' right and run Southeasterly for 600,00 feet; thence 71°15'

left and run Easterly for 545 feet more or less to a point on the
East line of said quarter-quarter section; thence North along the

East line of said quarter-quarter section to the point of
beginning,

L LRI RS |

oy 22 M10: 03
‘_Jl :, 15‘;'__}1._...
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1N THE CIRCULT QOURT FOR THE
TENTH JUDICTAL CIRCUIT OF ALAR

WILLIAHM W. CONWELL and 5

FILED 1y UPEN Lokt
n'/
5—°é.c_;:cluy /ﬁ&yﬂ I8 ﬁ"

RESISTTy

fa
Thi

HARGARST . COMWELL,

8,.
Bladncd ££, ; CLVIL AOTION RONBERT et g
.0 b, ;
v. ; OV 86 SURTERT e B
THE CITY OF VESTAVIA HILLS, @ (IN EQUITY)
surd clpal cevporation, et al., )

Rafandant,

FINAYL JUDGMENT

in stcow¥dance wich and pursuant to che Judgmant e¢ncerad in

This csuss on Aegust 5, 1983, Plaintiffs' prepeved and submitred

‘&3 this Couxt for its approval appropriata restrictfva covenants

Es b9 Hled in cha Office of the Judge of Prodate of Jeffersoq
County, Alebama, wheweby Plainviffs obligatad themaelvis to deve-
lop thair property im accordencs with their proposed development
plag withgur deviarion. Op Novamber 7, 1988, Defendants made |
Rfiswn ko the Court chat the mescrictive covepnants were satis fac-
Loty mnd sama woye approved by this Court. Plainesdffs havs  fur-
nistisd the Court satisfectory evidence that gaid vegtyl etive
GOVERAOLE hava been duly $led for ypecord in sald Probate Offfca,
Ic {s shexsfovs ORDERED snd ADJUDGED by the Couvt as follous:
. 1. That ths Defendaat, City of Vestavia Hille, shall fopche
wich réz¢ns Plainty Ffa’ property from R-l (Residential Digtrfer)

Co R4 {Residencial District) and BE-8 (Townhoms Digtyice) {n

dccordanse with the vezoning application hevstofove mads by

Plaintifis to the City of Vastavia Hills and without any further
3¥ addiclonal public heavings before the Planning and Zening
Beard and tha Cley Council of the City of Vestavia Hills.

2 Tha Judgmeant entssed £n this cauas August 3, 1%68, vemains
to full feres and affscc except as amended and modi fied hereby,

3. The Couxt costs {neurred in this caugq are hewaby taxed

&gainat the City of Vescevia Hills.

DONE and ORDERED this A day of MDGMW » 1983,

CIRCUIT JUDGE T

COFIES 41U Deuglas Cowunettd ratyick Baone

Mayy Douglas Hawking Howard Pavdue
1804 Sevench Avenua Neweh 1312 City Federsl Sullding
Biymingham, Alabams 35203 Birvedngham, Alabama 33203

EXHIBIT 5



